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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on December 7, 2020, at 8:30 a.m., or as soon thereafter 
as the matter may be heard in Department 82 of the above-entitled Court, located at 111 N. Hill 
Street, Los Angeles, California 90012, Respondents, NORTH FIGUEROA ASSOCIATION and 
LINCOLN HEIGHTS BENEFIT ASSOCIATION OF LOS ANGELES (hereinafter collectively 
referred to as “Respondents”) will and hereby do apply ex parte for an Order to Specially Set the 
Hearing Date on Respondents’ Motion for Reconsideration as to the November 10, 2020 Court 
Order for a date 16 court days after the Hearing on the instant Ex Parte Application, specifically 
on December 30, 2020, or in the alternative, for an Order to Continue the Hearing on the Petition 
for Writ of Mandate by approximately 120 days in either late-July or early-August of 2021 and All 
Related Deadlines based thereon. 

This Application is made on the grounds that the Court’s existing calendar does not allow 
for Respondents’ Motion for Reconsideration to be heard prior to the Court’s final Hearing on the 
Petition for Writ of Mandate. Through no fault of Respondents, the earliest available date for this 
Court’s Hearing on Respondents’ Motion for Reconsideration is May 4, 2021, which is well- 
beyond the Court’s final Hearing on the Petition for Writ of Mandate presently set for March 16, 
2021. 

Good cause exists for the relief sought in this Application, as Respondents will suffer 
irreparable harm and immediate danger if the Court does not hear and determine their Motion for 
Reconsideration as to the November 10, 2020 Court Order prior to the Hearing on the Petition for 
Writ of Mandate. Indeed, if the Court does not make a determination as to Respondents’ Motion 
for Reconsideration prior to the effective “trial” date, Respondents will be denied the right to be 
heard on their Motion and to reap the benefits of a favorable outcome on their Motion. The very 
relief sought in Respondents’ Motion for Reconsideration is the right to conduct a limited 
deposition of Petitioner, and thus, if Respondents are unable to have their Motion heard prior to 
the resolution of this case, they will be denied the opportunity to adequately prepare their Trial 
Brief and to adequately defend themselves in this litigation. 


Respondents could not have brought their Motion for Reconsideration at any earlier time, 
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as the matter upon which Respondents seek reconsideration was itself set for an advanced date due 
to the COVID-19 pandemic. More specifically, Respondents first noticed the Deposition of 
Petitioner on June 5, 2020. However, Petitioner was able to block his Deposition for more than 5 
months until the hearing on his Motion for a Protective Order set for November 10, 2020, as the 
Court was unable to offer any earlier dates due to the COVID-19 pandemic. The delay of 
Petitioner’s Motion for a Protective Order necessarily caused the delay of all related law and 
motion proceedings and discovery in this litigation, making it impossible to resolve such related 
issues prior to the commencement of Trial Briefing and the Trial. 

This Application is based on this Notice, the attached Memorandum of Points and 
Authorities, the Declaration of Julie A. Bachert, Esq. and the Exhibits attached thereto, and all of 
the pleadings, files, and records in this proceeding, all other matters of which the Court may take 
judicial notice, and any argument or evidence that may be presented to or considered by the Court 


prior to its ruling. 


Dated: December 4, 2020 BRADLEY & GMELICH LLP 


ry A. Bradley 
Carol A. Humiston 
Julie A. Bachert 
Attorneys for Respondents, NORTH FIGUEROA 
ASSOCIATION and LINCOLN HEIGHTS 
BENEFIT ASSOCIATION OF LOS ANGELES 
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MEMORANDUM OF POINTS AND AUTHORITIES 
1. INTRODUCTION. 

This action arises out of multiple California Public Records Act (“CPRA”’) requests from 
Petitioner, ADRIAN RISKIN (“Petitioner”) to Respondents, NORTH FIGUEROA 
ASSOCIATION and LINCOLN HEIGHTS BENEFIT ASSOCIATION OF LOS ANGELES 
(individually referred to hereinafter as “North Figueroa Association” and “Lincoln Heights Benefit 
Association,” and collectively referred to hereinafter as “Respondents’’). 

Respondents noticed the deposition of Petitioner on June 5, 2020. (Bachert Decl., { 2; 
Exh. A.) However, shortly thereafter, on June 11, 2020, Petitioner’s counsel instructed 
Respondents’ counsel to take the deposition of Petitioner off calendar because she had reserved a 
hearing date of November 10, 2020 for a motion to quash Petitioner’s deposition. (Bachert Decl., 
{ 3.) Petitioner’s counsel indicated that the Court was unable to offer any dates earlier than 
November 10, 2020, due to the COVID-19 pandemic. (Bachert Decl., { 3.) As such, Petitioner 
was able to block his Deposition for more than 5 months until the hearing on his Motion for a 
Protective Order. (Bachert Decl., { 3.) 

On November 10, 2020, Petitioner’s Motion for a Protective Order was heard before this 
Court. (Bachert Decl., { 4; Exh. B.) This Court ultimately granted Petitioner’s Motion, 
conditioned on the resolution of factual disputes surrounding Petitioner’s access to all MBOX 
files. (Bachert Decl., [| 4-5; Exhs. B, C.) 

On November 11, 2020, Petitioner filed and served his “Declaration of Adrian Riskin” (the 
“Supplemental Declaration”). (Bachert Decl., § 6; Exh. D.) However, the Supplemental 
Declaration failed to comply with this Court’s Order, as it did not resolve factual issues 
surrounding Petitioner’s access to all MBOX files and introduced new facts and circumstances as 


to Petitioner’s April 8, 2018 CPRA request. (Bachert Decl., { 6; Exh. D.) 
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Because the “condition precedent” to the Court’s November 10, 2020 Order was not met, 
and new facts and circumstances were introduced, Respondents timely filed a Motion for 
Reconsideration on November 24, 2020 as to the Court’s November 10, 2020 Order. (Bachert 
Decl., { 7.) Through no fault of Respondents, the earliest date for hearing of Respondents’ Motion 
for Reconsideration is May 4, 2021, which is well after this Court’s Final Hearing on the Petition 
for Writ of Mandate set for March 16, 2021. (Bachert Decl., { 8.) 

As such, Respondents seek ex parte relief to specially set the Hearing Date for 
Respondents’ Motion for Reconsideration on December 30, 2020, or alternatively, to continue the 
Final Hearing on the Petition for Writ of Mandate by approximately 120 days and all Related 
Deadlines based thereon. 

2 THIS COURT HAS THE AUTHORITY TO SPECIALLY SET RESPONDENTS’ 

MOTION FOR RECONSIDERATION. 

Code of Civil Procedure § 128 identifies the inherent powers of courts of justice, in 
pertinent part: 

“@) Every court shall have the power to do all of the following: 

oF o provide for the orderly conduct of proceedings before it, or its officers. 

(8) To amend and control its process and orders so as to make them conform to 

law and justice. |...|” (Emphasis added.) 

Further, in Cottle v. Superior Court (1992) 3. Cal.App.4th 1367, 1377, the Second District 
Court of Appeal described the inherent powers of the courts, as follows: 

“{Clourts have inherent equity, supervisory and administrative powers as well as inherent 

power to control litigation before them. [...| California courts have fashioned new forms 

of procedures when required to deal with the rights of the parties and to manage the 
caseload of the court.” (Citations omitted, Emphasis added.) 

Accordingly, this Court is empowered to specially set the Hearing Date for Respondents’ 
Motion for Reconsideration, so as to ensure that Respondents have the opportunity to be heard on 
their Motion and to conduct the limited discovery sought within their Motion, prior to the final 
resolution of this litigation. 


iif 
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a IN THE ALTERNATIVE, THIS COURT HAS THE AUTHORITY TO CONTINUE 

THE FINAL WRIT HEARING AND ALL RELATED DEADLINES. 

The Final Hearing on the Petition for Writ of Mandate is for all intents and purposes 
equivalent to a trial on the merits. 

Pursuant to California Rules of Court, Rule 3.1332(c), this Court has the authority to grant 
a continuance of the trial date upon an affirmative showing of good cause. In relevant part, Rule 
3.1332(c)(6) provides that “[c]ircumstances that may indicate good cause include... [a] party's 
excused inability to obtain essential testimony, documents, or other material evidence despite 
diligent efforts [...]” (Cal. Rules of Court, Rule 3.1332, subd. (c)(6).) 

As set forth in the attached Declaration of Respondents’ counsel, Respondents have acted 
as diligently as possible to mount their defense, but nonetheless will be unable to complete 
necessary pre-trial preparations, including having their Motion for Reconsideration heard and 
determined, and conducting the limited deposition of Petitioner requested within their Motion, 
before the March 16, 2021 Trial. (Bachert Decl., { 10(a).) 

Under California law, a court ruling on a motion to continue a trial date “must consider all 
the facts and circumstances that are relevant to the determination.” (Cal. Rules of Court, Rule 
3.1332, subd. (d).) As listed therein, these “facts and circumstances” may include: 

° The proximity of the trial date (Rule 3.1332(d)(1)): Although Trial is currently 
scheduled for March 16, 2021, Respondents will be unable to complete necessary 
pre-trial law and motion proceedings and discovery beforehand. (Bachert Decl., { 
10(a)-(b).) As referenced above, the earliest date available on the Court’s calendar 
for Respondents’ Motion for Reconsideration is May 4, 2021, which is well-beyond 
the Trial date of March 16, 2021. (Bachert Decl., [ 8.) Therefore, the current Trial 
date denies Respondents the opportunity to have their Motion for Reconsideration 
heard and determined by this Court, and denies Respondents the opportunity to 
obtain pertinent evidence (e.g., the limited deposition of Petitioner) prior to Trial. 
(Bachert Decl., {| 10(b).) The proximity of the March 16, 2021 Trial weighs in 


favor of granting the instant Ex Parte Application to Continue Trial, as the Trial 
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date is simply too soon and will not allow Respondents sufficient time to 
understand the remaining factual issues, if any, surrounding Petitioner’s April 8, 
2018 and May 19, 2018 CPRA requests, and to adequately defend themselves in 


the instant litigation. (Bachert Decl., { 10(b).) 


Whether there was any previous continuance, extension of time, or delay of 
trial due to any party (Rule 3.1332(d)(2)): There have been no prior 


continuances, extensions of time, or delay of Trial. (Bachert Decl., {| 10(c).) 
Accordingly, this factor weighs in favor of Respondents because Trial has not been 
previously continued. 

The length of the continuance requested (Rule 3.1332(d)(3)): Through this Ex 
Parte Application, Respondents seek a continuance of Trial by approximately 120 
days, to either late-July or early-August of 2021. This continuance is reasonable 
because it will allow this Court to determine Respondents’ Motion for 
Reconsideration on May 4, 2021, allot Respondents sufficient time to conduct the 
limited deposition of Petitioner, and grant the parties sufficient time to prepare their 
Trial Briefs thereafter. (Bachert Decl., {| 10(c).) Therefore, this factor weighs in 


favor of Respondents. 


The availability of alternative means to address the problem that gave rise to 
the motion or application for a continuance (Rule 3.1332(d)(4)): The only 


alternative to a Trial continuance is to specially set Respondents’ Motion for 
Reconsideration on December 30, 2020, which has been requested herein as an 
alternative. (Bachert Decl., { 10(d).) Thus, this factor weighs in Respondents’ 


favor, as they are requesting a Trial continuance in the alternative. 


The prejudice that parties or witnesses will suffer as a result of the 
continuance (Rule 3.1332(d)(5)): Respondents are requesting a reasonable 


continuance which would benefit all parties and contribute to more efficient 
proceedings at Trial. (Bachert Decl., {J 10(e).) Indeed, a Trial continuance would 


grant all parties sufficient time to determine whether certain factual disputes 
g 
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surrounding the MBOX files and Petitioner’s April 8, 2018 request are now 
resolved and moot. (Bachert Decl., {| 10(e).) Accordingly, this factor weighs in the 


favor of Respondents. 


The court's calendar and the impact of granting a continuance on other 
pending trials (Rule 3.1332(d)(7)): Respondents cannot comment on the 


potential impact of a continuance on the Court’s calendar with respect to other 
trials. However, Respondents are aware that hearings in the instant litigation have 
been substantially delayed due to the COVID-19 pandemic, and through no fault of 


the Court and Respondents. (Bachert Decl., { 8.) 


Whether the interests of justice are best served by a continuance, by the trial 


of the matter, or by imposing conditions on the continuance (Rule 
3.1332(d)(10)): As a practical matter, allowing Respondents sufficient time to 


obtain all evidence necessary for their defense in this case will likely expedite Trial 
and generate meaningful settlement discussions. (Bachert Decl., { 10(f).) Indeed, 
the interests of justice would be best served by granting a continuance, so as to 
uphold Respondents’ right to be heard on their Motion for Reconsideration, to 
allow Respondents the opportunity to conduct the limited deposition of Petitioner, 
and to enable Respondents to adequately prepare their Trial Brief and defend 


themselves in this litigation. (Bachert Decl., {| 10(f).) 


For the reasons set forth above, the circumstances of this case weigh in favor of continuing 


the currently scheduled Trial Date. 


4. 


GOOD CAUSE EXISTS TO GRANT THIS EX PARTE APPLICATION BECAUSE 
RESPONDENTS WILL SUFFER IRREPARABLE HARM AND IMMEDIATE 
DANGER IF THEIR MOTION FOR RECONSIDERATION IS NOT HEARD 
PRIOR TO THE FINAL WRIT HEARING. 


An ex parte application must be made upon an affirmative factual showing of the existence 


of irreparable harm, immediate danger, or any other statutory basis for granting ex parte relief. 


(Cal. Rules of Court, Rule 3.1202, subd. (c).) 
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As discussed in the attached Declaration of Respondents’ counsel, Respondents will suffer 
irreparable harm and immediate danger if the ex parte relief sought herein is not granted by this 
Court. (Bachert Decl., {| 9.) More specifically, if this Ex Parte Application is not granted, 
Respondents will be denied the right to be heard on their Motion for Reconsideration and to reap 
the benefits of a favorable outcome on their Motion, prior to the Court’s final resolution of this 
litigation on March 16, 2021. (Bachert Decl., {.9.) The very relief sought in Respondents’ 
Motion for Reconsideration is the right to conduct a limited deposition of Petitioner, and thus, if 
Respondents are unable to have their Motion heard prior to the resolution of this case, they will be 
denied the opportunity to adequately prepare their Trial Brief and to adequately defend themselves 
in this litigation. (Bachert Decl., { 9.) 
3s PROPER EX PARTE NOTICE WAS GIVEN TO PETITIONER’S COUNSEL. 

Pursuant to California Rules of Court, Rules 3.1203(a) and 3.1204(a), Respondents’ 
counsel sent email correspondence to Petitioner’s counsel on December 4, 2020, before 10:00 
a.m., notifying Petitioner’s counsel of the instant Ex Parte Application. (Bachert Decl., { 11; Exh. 
E.) 

More specifically, Petitioner’s counsel has been informed that on December 7, 2020, at 
8:30 a.m., in Department 82 of the above-entitled Court, located at 111 N. Hill Street, Los 
Angeles, California 90012, Respondents are applying ex parte for an order to specially set the 
Hearing Date on Respondents’ Motion for Reconsideration as to the November 10, 2020 Court 
Order for a date 16 court days after the Hearing on the instant Ex Parte Application, specifically 
on December 30, 2020, or in the alternative, for an order to continue the Hearing on the Petition 
for Writ of Mandate by approximately 120 days in either late-July or early-August of 2021, as 
well as all related deadlines based thereon. (Bachert Decl., J 11; Exh. E.) Petitioner’s counsel 
has been asked to notify Respondents’ counsel if she intends to appear at the Hearing and/or 
oppose the instant Ex Parte Application. (Bachert Decl., {[ 11; Exh. E.) 
ffi 
/// 


iii 
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6. CONCLUSION. 

On the basis of the foregoing, Respondents, NORTH FIGUEROA ASSOCIATION and 
LINCOLN HEIGHTS BENEFIT ASSOCIATION OF LOS ANGELES (“Respondents”) 
respectfully request that this Court grant this Ex Parte Application and issue an Order to Specially 
Set the Hearing Date on Respondents’ Motion for Reconsideration as to the November 10, 2020 
Court Order for a date 16 court days after the Hearing on the instant Ex Parte Application, 
specifically on December 30, 2020, or in the alternative, issue an Order to Continue the Hearing 
on the Petition for Writ of Mandate by approximately 120 days in either late-July or early-August 


of 2021. 


Dated: December 4, 2020 BRADLEY & GMELICH LLP 


ry A. Bradley 
arol A. Humiston 
Julie A. Bachert 
Attorneys for Respondents, NORTH FIGUEROA 
ASSOCIATION and LINCOLN HEIGHTS 
BENEFIT ASSOCIATION OF LOS ANGELES 
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DECLARATION OF JULIE A. BACHERT 

I, Julie A. Bachert, declare as follows: 

1. I am an attorney licensed to practice before all courts of the State of California, and 
am an attorney with Bradley & Gmelich LLP, attorneys of record for Respondents, NORTH 
FIGUEROA ASSOCIATION and LINCOLN HEIGHTS BENEFIT ASSOCIATION OF LOS 
ANGELES. I am one of the attorneys with responsibility for this file, and as such, the following 
facts are within my own personal knowledge. If called as a witness, I could and would 
competently testify to the facts set forth below. I make this Declaration in support of 
Respondents’ Ex Parte Application to Specially Set the Hearing Date on Respondents’ Motion for 
Reconsideration as to the November 10, 2020 Court Order or, in the Alternative, to Continue the 
Hearing on the Petition for Writ of Mandate and All Related Deadlines in the present lawsuit. 

2. On June 5, 2020, Respondents served by mail a Notice of Deposition of Petitioner 
to be conducted on June 25, 2020. A true and correct copy of Respondents’ Notice of Deposition 
of Petitioner is attached hereto as Exhibit A. 

3, On June 11, 2020, Carol Humiston, Esq. and I engaged in a telephone conference 
with Petitioner’s counsel, Ms. Flynn. The purpose of the phone call was to further discuss an 
informal settlement and expeditious resolution of the instant litigation. During the June 11, 2020 
conversation, Ms. Flynn instructed us to take the Deposition of Petitioner off calendar because she 
had already reserved a hearing date of November 10, 2020 for a motion to quash Petitioner’s 
Deposition. Ms. Flynn indicated that the Court was unable to offer any earlier dates due to the 
COVID-19 pandemic. 

4. On November 10, 2020, Petitioner’s Motion for a Protective Order was heard. This 
Court ultimately granted Petitioner’s Motion, conditioned on the resolution of factual disputes 
surrounding Petitioner’s access to all MBOX files. A true and correct copy of this Court’s 
Minute Order dated November 10, 2020 is attached hereto as Exhibit B. 

a On this same date, Ms. Flynn served a Notice of Ruling as to the November 10, 
2020 Hearing on Petitioner’s Motion for a Protective Order. A true and correct copy of the Notice 


of Ruling is attached hereto as Exhibit C. Notably, the Notice of Ruling concurred that the 
11 
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Court granted Petitioner’s Motion for a Protective Order on the condition that Petitioner 
provide a Supplemental Declaration; however, the Notice of Ruling incorrectly stated the scope 
and subject matter of that Supplemental Declaration. 

6. On November 11, 2020, Petitioner filed and served his “Declaration of Adrian 
Riskin” (the “Supplemental Declaration”). A true and correct copy of the Supplemental 
Declaration is attached hereto as Exhibit D. However, the Supplemental Declaration failed to 
comply with this Court’s Order, as it did not resolve factual issues surrounding Petitioner’s access 
to all MBOX files, and in fact, introduced new facts and circumstances as to Petitioner’s April 8, 
2018 CPRA request. 

7. Because the “condition precedent” to the Court’s November 10, 2020 Order was 
not met, and new facts and circumstances were introduced, Respondents timely filed a Motion for 
Reconsideration on November 24, 2020 as to the Court’s November 10, 2020 Order. 

8. Through no fault of Respondents, the earliest date for hearing of Respondents’ 
Motion for Reconsideration is May 4, 2021, which is well after this Court’s Final Hearing on the 
Petition for Writ of Mandate presently set for March 16, 2021. 

9. Good cause exists to grant this Ex Parte Application. 

a. Respondents will suffer irreparable harm and immediate danger if they are 
denied the right to be heard on their Motion for Reconsideration and to reap the benefits of a 
favorable outcome on their Motion, prior to the Court’s final resolution of this litigation on March 
16, 2021. The very relief sought in Respondents’ Motion for Reconsideration is the right to 
conduct a limited deposition of Petitioner, and thus, if Respondents are unable to have their 
Motion heard prior to the resolution of this case, they will be denied the opportunity to adequately 
prepare their Trial Brief and to adequately defend themselves in this litigation. 

10. Good cause also exists to continue the Final Writ Hearing and all related deadlines. 

a. Respondents have acted as diligently as possible to mount their defense, but 
nonetheless will be unable to complete necessary pre-trial preparations, including having their 
Motion for Reconsideration heard and determined, and conducting the limited deposition of 


Petitioner requested within their Motion, before the March 16, 2021 Trial. Respondents could not 
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have brought their Motion for Reconsideration at any earlier time, as the matter upon which 
Respondents seek reconsideration was itself set for an advanced date due to the COVID-19 
pandemic. The delay of Petitioner’s Motion for a Protective Order necessarily caused the delay of 
all related law and motion proceedings and discovery in this litigation, making it impossible to 
resolve such related issues prior to the commencement of Trial Briefing and Trial in this litigation. 

b. Although Trial is currently scheduled for March 16, 2021, Respondents will 
be unable to complete necessary pre-trial law and motion proceedings and discovery beforehand. 
The current Trial date denies Respondents the opportunity to have their Motion for 
Reconsideration heard and determined by this Court, and denies Respondents the opportunity to 
obtain pertinent evidence (e.g., the limited deposition of Petitioner) prior to Trial. The current 
Trial date is simply too soon and will not allow Respondents sufficient time to understand the 
remaining factual issues, if any, surrounding Petitioner’s April 8, 2018 and May 19, 2018 CPRA 
requests, and to adequately defend themselves in the instant litigation. 

cc It should be noted that there have been no prior continuances, extensions of 
time, or delay of Trial in this case. By this Ex Parte Application, Respondents seek a reasonable 
continuance by approximately 120 days, to either late-July or early-August of 2021, which will 
allow this Court to determine Respondents’ Motion for Reconsideration on May 4, 2021, will 
allow Respondents sufficient time to conduct the limited deposition of Petitioner, and will allow 
the parties sufficient time to prepare their Trial Briefs thereafter. 

d. The only alternative to a Trial continuance is to specially set Respondents’ 
Motion for Reconsideration on December 30, 2020, which Respondents have requested in this Ex 
Parte Application as an alternative. 

€, The Trial continuance requested herein would benefit all parties and 
contribute to more efficient proceedings at Trial. Indeed, a Trial continuance would grant all 
parties sufficient time to determine whether certain factual disputes surrounding the MBOX files 
and Petitioner’s April 8, 2018 CPRA request are now resolved and moot. 

i AS a practical matter, allowing Respondents sufficient time to obtain all 


evidence necessary for their defense in this case will likely expedite Trial and generate meaningful 
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settlement discussions. Indeed, the interests of justice would be best served by granting a 
continuance, so as to uphold Respondents’ right to be heard on their Motion for Reconsideration, 
to allow Respondents the opportunity to conduct the limited deposition of Petitioner, and to enable 
Respondents to adequately prepare their Trial Brief and defend themselves in this litigation. 

11. On December 4, 2020, before 10:00 a.m., I notified Petitioner’s counsel, via email, 
that on December 7, 2020, at 8:30 a.m., in Department 82 of the above-entitled Court, located at 
111 N. Hill Street, Los Angeles, California 90012, Respondents are applying ex parte for an order 
to specially set the Hearing Date on Respondents’ Motion for Reconsideration as to the November 
10, 2020 Court Order for a date 16 court days after the Hearing on the instant Ex Parte 
Application, specifically on December 30, 2020, or in the alternative, for an order to continue the 
Hearing on the Petition for Writ of Mandate by approximately 120 days in either late-July or 
early-August of 2021, along with all related deadlines based thereon. A true and correct copy of 
my email correspondence dated December 4, 2020 is attached hereto as Exhibit E. In this email 
correspondence, I asked Petitioner’s counsel to notify me if she intended to appear at the Hearing 
and/or oppose the instant Ex Parte Application. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 


Executed on this 4th day of December, 2020, at Glendale, California. 


Lab 





ie A. Bachert 
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Barry A. Bradley, Esq., State Bar No. 125353 
bbradley @bglawyers.com 

Carol A. Humiston, Esq., State Bar No. 115592 
chumiston @ bglawyers.com 

Julie A. Bachert, Esq., State Bar No. 328572 
jbachert @ bglawyers.com 

BRADLEY & GMELICH LLP 

700 North Brand Boulevard, 10" Floor 

Glendale, California 91203-1202 

Telephone: (818) 243-5200 

Facsimile: (818) 243-5266 


Attorneys for Respondents, NORTH FIGUEROA ASSOCIATION and 
LINCOLN HEIGHTS BENEFIT ASSOCIATION OF LOS ANGELES 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES, CENTRAL DISTRICT 


ADRIAN RISKIN, Case No. 20STCP00166 
Petitioner, NOTICE OF DEPOSITION OF ADRIAN 
RISKIN 
VS. 

Date: June 25, 2020 

NORTH FIGUEROA ASSOCIATION and Time: 10:00 a.m. 

LINCOLN HEIGHTS BENEFIT Place: Bradley & Gmelich LLP, 700 

ASSOCIATION OF LOS ANGELES, North Brand Boulevard, 10th 


Floor, Glendale, CA 91203-1202 
Respondents. 





(Assigned to the Hon. Mary H. Strobel, 
Department 82) 





Complaint Filed: 01/13/2020 

Discovery Cutoff: None Set 

Motion Cutoff: None Set 

Trial Date: None Set 
TO ALL PARTIES AND THEIR COUNSEL OF RECORD HEREIN: 

PLEASE TAKE NOTICE that, pursuant to Sections 2025.010, et seq., of the California 

Code of Civil Procedure, NORTH FIGUEROA ASSOCIATION and LINCOLN HEIGHTS 
BENEFIT ASSOCIATION OF LOS ANGELES, by and through their attorneys of record, will 
take the deposition, on oral examination, of ADRIAN RISKIN, commencing at 10:00 a.m. on June 


25, 2020, at Bradley & Gmelich LLP, 700 North Brand Boulevard, 10th Floor, Glendale, CA 


91203-1202, and continuing from day to day, Saturdays, Sundays and legal holidays excluded, 
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until completed. 

In addition, NORTH FIGUEROA ASSOCIATION and LINCOLN HEIGHTS BENEFIT 
ASSOCIATION OF LOS ANGELES also reserve the right to utilize instant visual display 
technology such that the court reporter’s recording of the proceeding will be displayed simultaneous to 
his/her writing of same on one’s laptop, iPad, tablet or other type of display device connected to the 
court reporter. 

PLEASE TAKE FURTHER NOTICE that the deposing party intends to cause the 
proceedings to be recorded both stenographically, including by the instant display of testimony, 
before a certified court reporter, and by videotape. The deposing party specifically reserves the 
right to use the videotape at the time of trial. 

If an interpreter is required, the undersigned must be notified in writing at least five (5) 
days prior to the deposition date of the language spoken by the deponent. 


Dated: June 5, 2020 BRADLEY & GMELICH LLP 





Barry A. Bradley 

Carol A. Humiston 

Julie A. Bachert 
Attorneys for Respondents, NORTH FIGUEROA 
ASSOCIATION and LINCOLN HEIGHTS 
BENEFIT ASSOCIATION OF LOS ANGELES 
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PROOF OF SERVICE 


Adrian Riskin vs. North Figueroa Association, et al. 
Case No. 20STCP00166 


STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

At the time of service, I was over 18 years of age and not a party to this action. [am 
employed in the County of Los Angeles, State of California. My business address is 700 North 
Brand Boulevard, 10th Floor, Glendale, CA 91203-1202. 


On June 5, 2020, I served true copies of the following document(s) described as NOTICE 
OF DEPOSITION OF ADRIAN RISKIN on the interested parties in this action as follows: 





Matthew Strugar, Esq. Colleen Flynn, Esq. 

Law Office of Matthew Strugar Law Office of Colleen Flynn 

3435 Wilshire Boulevard, Suite 2910 3435 Wilshire Blvd., Suite 2910 

Los Angeles, CA 90010 Los Angeles , CA 90010 

Telephone: (323) 696-2299 Telephone: (213)252-9444 

E-Mail: matthew @ matthewstrugar.com E-Mail: cflynnlaw @ yahoo.com 
Attorney for Petitioner, Adrian Riskin Attorney for Petitioner, Adrian Riskin 


BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed to the 
persons at the addresses listed in the Service List and placed the envelope for collection and 
mailing, following our ordinary business practices. Iam readily familiar with Bradley & 
Gmelich LLP's practice for collecting and processing correspondence for mailing. On the same 
day that correspondence is placed for collection and mailing, it is deposited in the ordinary course 
of business with the United States Postal Service, in a sealed envelope with postage fully prepaid. 


I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 


Executed on June 5, 2020, at Glendale, California. 


/ fg 
(dg 


\ 


\___Inessa Aristakesyan 
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 
Civil Division 
Central District, Stanley Mosk Courthouse, Department 82 


20STCP00166 November 10, 2020 
ADRIAN RISKIN vs NORTH FIGUEROA ASSOCIATION , et 9:30 AM 
al. 

Judge: Honorable Mary H. Strobel CSR: D Van Dyke/CSR 10795 

Judicial Assistant: N DiGiambattista ERM: None 

Courtroom Assistant: R Monterroso Deputy Sheriff: None 

APPEARANCES: 


For Petitioner(s): Colleen Marie Flynn (x) 
For Respondent(s): Julie Ann Bachert (x) (Telephonic) 


NATURE OF PROCEEDINGS: MOTION OF PETITIONER, ADRIAN RISKIN, FOR 
PROTECTIVE ORDER 


Matter comes on for hearing and is argued. 

The court adopts its tentative ruling as the order of the court and is set forth in this minute order. 
Petitioner Adrian Riskin (“Petitioner”) moves for a protective order directing that his deposition 
not take place or, alternatively, limiting the scope of the deposition. Respondents North Figueroa 
Association (“North Figueroa” or “HPBID”) and Lincoln Heights Benefit Association of Los 
Angeles (“Lincoln Heights” or “LHBID”) (collectively “Respondents”), who noticed the 
deposition, oppose the motion and request $9800 in sanctions against Petitioner and his counsel. 
Background 

In summary, the verified petition alleges the following: 

April 8, 2018 CPRA Request to North Figueroa 

On April 8, 2018, Petitioner sent a California Public Records Act (“CPRA”’) request for the 
following records to North Figueroa’s Executive Director, Misty Iwatsu: “All emails between 
you and anyone at lacity.org or lapd.online ... from January 2, 2014 through December 31, 


2016...in their native formats.” (Pet. § 10.) 


“Petitioner also requested HPBID produce the files in MBOX format as it had previously.” (Id. 
10.) 


“By April 18, 2018, Ms. Iwatsu had produced 673 emails from 2014, 135 from 2015 and one 
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from 2016.” (Id. J 11.) “On April 19, 2018, Ms. Iwatsu emailed Petitioner that she still had to go 
through additional 2016 emails. She also said HPBID Board Members would forward emails to 
Petitioner one at a time because they did not know what else to do.” (Id. 11.) 


“On May 11, 2018, attorney Abramson notified Petitioner that he was representing the HPBID in 
its CPRA matters.” (Id. § 12.) 


“On February 1, 2019, Mr. Abramson sent Petitioner 25 emails. The production consisted of 6 
emails from 2015 and 19 emails from 2016. Only 3 of the 19 emails from 2016 were actually 
from an individual; the other 16 were automated City of Los Angeles agenda spam.” (Id. 17.) 


“On May 22, 2019, Petitioner sent Mr. Abramson an email explaining why the production was 
inadequate. Mr. Abramson never responded.” (Id. § 19.) According to Petitioner, North Figueroa 
“never produced the board member emails and it is highly unlikely the HPBID retained 673 
emails from 2014 but only 20 from 2016, the majority of which are spam.” (Id. ] 20.) 


May 19, 2018 Request to Lincoln Heights 
On May 19, 2018, Petitioner sent a CPRA request to Lincoln Heights seeking: 


1. All emails between ... staff or members of the board... and anyone at the domains lacity.org, 
lapd.lacity.org, or lapd.online [from 2017 and 2018]. 

2. All emails between anyone on the Board and anyone on the staff of the BID [from 2017 and 
2018]. (Id. § 21.) 


Petitioner requested “the files in their native format in either EML, MBOX, or MSG.” (Id ¥ 21.) 


“On May 29, 2018, Mr. Abramson replied, stating that the LHBID had responsive records and 
that they would be ready in approximately 90 to 120 days.” (Id. 4 22.) 


“Over one year later, on August 27, 2019, Mr. Abramson sent Petitioner a 400 MB file, 
appearing to contain close to 2,000 emails.... However, there is something wrong with the file so 
that when Petitioner attempts to open it, he can only see 38 emails. Petitioner informed Mr. 
Abramson that the vast majority of the emails and their attachments are not accessible through 
the file he provided but he denied that there was anything wrong with the file he sent and has 
refused to remedy the issue.” (Id. J 23.) 
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May 21, 2018 Request to Lincoln Heights 


On May 21, 2018, Petitioner sent a CPRA request to LHBID’s attorney Mr. Abramson 
requesting records from 2018 regarding the LHBID’s BID renewal, including: 

1. All emails between... staff or members of the Board... and anyone at the BID renewal 
consultant handling the BID’s current renewal process. 

2. All proposals, bids, inquiries, and similar records received by the BID from prospective BID 
consultants seeking to be hired for the BID’s 2018 renewal process. 

3. All contracts, MOUs, and so on, between the BID and any consultants and/or engineers 
relating to the BID’s current renewal process. 


Petitioner also requested LHBID produce the files in their native format. For emails this means 
in either EML, MBOX, or MSG. (Id. § 24.) 


“Mr. Abramson responded on May 31, 2018, stating it would take approximately ninety (90) to 
one hundred and twenty (120) days to provide responsive records.” (Id. § 25.) After Petitioner 
inquired about the status, Lincoln Heights provided no records in response to this request. (Id. J 
30.) 


According to Petitioner: “The LHBID underwent its renewal process in May 2018, pursuant to 
the Property and Business Improvement District Law of 1994, which involved advocating for the 
passage of two key ordinances. Petitioner was seeking to understand the means employed by 
Respondent and its consultant to influence the City with respect to this municipal legislation.” 
(Ud. ¥ 31.) 


Procedural History 


On January 13, 2020, Petitioner filed his verified petition for writ of mandate pursuant to the 
California Public Records Act. 


On June 5, 2020, Respondents served Petitioner with a deposition notice. (Flynn Decl. § 3; 
Bachert Decl. 4 4, Exh. C.) 


On July 6, 2020, Respondents filed a verified answer. 


On October 13, 2020, Petitioner filed the instant motion for protective order. The court has 
received Respondents’ opposition and Petitioner’s reply. 





Minute Order Page 3 of 14 
EXHIBIT B 20 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 
Civil Division 
Central District, Stanley Mosk Courthouse, Department 82 


20STCP00166 November 10, 2020 
ADRIAN RISKIN vs NORTH FIGUEROA ASSOCIATION , et 9:30 AM 
al. 

Judge: Honorable Mary H. Strobel CSR: D Van Dyke/CSR 10795 

Judicial Assistant: N DiGiambattista ERM: None 

Courtroom Assistant: R Monterroso Deputy Sheriff: None 


Summary of Applicable Law 
California Public Records Act 


Pursuant to the CPRA (Gov. Code § 6250, et seq.), individual citizens have a right to access 
government records. In enacting the CPRA, the California Legislature declared that “access to 
information concerning the conduct of the people's business is a fundamental and necessary right 
of every person in this state.” (Gov. Code, § 6250; see also County of Los Angeles v. Superior 
Court (2012) 211 Cal.App.4th 57, 63.) To facilitate the public’s access to this information, the 
CPRA mandates, in part, that: 


Except with respect to public records exempt from disclosure by express provisions of law, each 
state or local agency, upon a request for a copy of records that reasonably describes an 
identifiable record or records, shall make the records promptly available to any person upon 
payment of fees covering direct costs of duplication, or a statutory fee if applicable. (Gov. Code 
§ 6253(b).) 


While the CPRA provides express exemptions to its disclosure requirements, these exemptions 
must be narrowly construed and the agency bears the burden of showing that a specific 
exemption applies. (Sacramento County Employees’ Retirement System v. Superior Court 
(2013) 195 Cal.App.4th 440, 453.) 


Discovery in CPRA Writ Proceedings 


Code of Civil Procedure section 2017.010 provides: “Unless otherwise limited by order of the 
court in accordance with this title, any party may obtain discovery regarding any matter, not 
privileged, that is relevant to the subject matter involved in the pending action or to the 
determination of any motion made in that action, if the matter either is itself admissible in 
evidence or appears reasonably calculated to lead to the discovery of admissible evidence.” (CCP 
§ 2017.010 [emphasis added].) An “action” includes “a civil action and a special proceeding of a 
civil nature.” (CCP § 2016.020(a).) 


In City of Los Angeles v. Sup. Ct. (Anderson-Barker) (2017) 9 Cal.App.5th 272, the Court of 
Appeal held as a matter of first impression that the Civil Discovery Act applies to CPRA 
proceedings, which fall within the definition of a “special proceeding of a civil nature.” (Id. at 
284-288.) The Court of Appeal stated that “the right to discovery nonetheless ‘remains subject to 
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the trial court's authority to manage and limit discovery as required.’” (Id. at 288.) The Court 
analyzed the limitations on CPRA discovery in part as follows: 


[T]he CPRA is intended to “permit the expeditious determination” of a narrow issue: whether a 
public agency has an obligation to disclose the records that the petitioner has requested. 
[Citations.] Although many CPRA cases are likely to involve questions of law based on 
undisputed facts (including, for example, whether a particular type of record is subject to a 
disclosure exemption), other cases will require the court to make factual findings based on 
conflicting evidence. In some such cases, discovery may be necessary to test the agency's 
assertion that it does not have an obligation to disclose the records at issue. [Citation.] When a 
party does seek to compel discovery (or seeks a protective order from a discovery request), the 
trial court must determine whether the discovery sought is necessary to resolve whether the 
agency has a duty to disclose, and to additionally consider whether the request is justified given 
the need for an expeditious resolution. (Id. at 289.) 


The Court of Appeal also stated that “[i]n assessing the permissible scope of discovery in a 
CPRA proceeding, trial courts may also look to federal case law addressing the use of discovery 
in cases arising under the FOIA.” (Id. at 289-90.) Consistent with federal authorities under the 
FOIA, “the trial court has discretion to consider whether the petitioner has made an adequate 
showing that the discovery is likely to aid in the resolution of the particular issues presented in 
the proceeding.” (Id. at 290.) 


Motion for Protective Order 


For good cause shown, the court may enter a protective order to prevent unwarranted 
annoyances, embarrassment, oppression, undue burden, and expense in discovery. (Fireman's 
Fund Ins. Co. v. Sup. Ct. (1991) 233 Cal.App.3d 1138, 1141; see also CCP § 2025.420(b), § 
2017.020(a), and § 1987.1.) Moving parties have the burden to show good cause for a protective 
order. (Emerson Elec. Co. v Sup. Ct. (1997) 16 Cal.4th 1101, 1110; Weil & Brown, Civ. Pro. 
Before Trial (The Rutter Group 2011) § 8:689.) The motion must be accompanied by a meet and 
confer declaration. (See CCP § 2025.420(a).) 


Analysis 
Meet and Confer 


‘““A meet and confer declaration in support of a motion shall state facts showing a reasonable and 
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good faith attempt at an informal resolution of each issue presented by the motion.” (CCP § 
2016.040 [emphasis added].) 


“The Discovery Act requires that, prior to the initiation of a motion to compel, the moving party 
declare that he or she has made a serious attempt to obtain ‘an informal resolution of each issue.’ 
[Citations.] This rule is designed ‘to encourage the parties to work out their differences 
informally so as to avoid the necessity for a formal order....’ [Citation.] This, in turn, will lessen 
the burden on the court and reduce the unnecessary expenditure of resources by litigants through 
promotion of informal, extrajudicial resolution of discovery disputes. [Citations.]” (Clement v. 
Alegre (2009) 177 Cal.App.4th 1277, 1293, quoting Townsend v. Sup. Ct. (1998) 61 
Cal.App.4th 1431, 1435.) 


Respondents served the deposition notice on June 5, 2020. Petitioner’s counsel declares 
generally that she met and conferred with Respondents’ counsel about the deposition notice on 
June 11, 16, and September 29 and October 5, 2020. (Flynn Decl. §[ 5.) In particular, Petitioner’s 
counsel declares: “On a June 11, 2020 telephonic meet and confer I informed counsel for 
Respondents they had no legitimate reason to take Petitioner’s deposition, he would be seeking 
court intervention to protect him from being deposed, and that he had reserved a hearing date 
with the Court.” (Id. { 6.) 


Petitioner’s counsel also exchanged email correspondence with Respondents’ counsel, primarily 
concerning a stay of the deposition and re-noticing of the deposition. On October 5, 2020, 
Respondents’ counsel indicated that Respondents intended to take the deposition but would not 
re-notice the deposition until after a hearing on the instant motion. (Id. Exh. A-D.) 


In opposition, Respondents’ counsel declares: “During the June 11, 2020 conversation, Ms. 
Flynn ... did not verbally state any legal basis for why she had reserved a motion to quash the 
deposition nor did she provide us with any citation to case law or presentation of arguments 
forming the basis for the anticipated arguments to be advanced within Petitioner’s motion to 
quash. Ms. Flynn simply instructed us to take Petitioner’s Deposition off calendar pending the 
hearing of Petitioner’s Motion. After a further discussion during this telephone conference, all 
counsel mutually agreed to a stay of all discovery for thirty days.” (Bachert Decl. 6; see also Id. 
4] 7-24, Exh. D-R.) 


In reply, Petitioner’s counsel reiterates that she told Respondents’ counsel by telephone on June 
11, 2020 “that they have no legitimate reason to take Petitioner’s deposition, [and] they did not 
provide justification for deposing him.” (Reply Flynn Decl. §3.) This statement does not show 
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that Petitioner met and conferred with Respondents about all arguments made in the motion and 
reply. (See Clement v. Alegre (2009) 177 Cal.App.4th 1277, 1293 [the Discovery Act requires “a 
serious attempt to obtain ‘an informal resolution of each issue.’”’].) 


After Respondents confirmed on October 5, 2020, that they intended to depose Petitioner, the 
parties did not engage in further meet and confer. (See Bachert Decl. Exh. O.) On October 11, 
2020, Petitioner’s counsel stated that she would be filing the motion for protective order and that 
she was available to “discuss again.” (Id. Exh. P.) On October 12, 2020, Respondents’ counsel 
indicated that her schedule was busy and was “unsure ... what we would discuss,” but that 
Petitioner’s counsel could “explain your position in writing.” (Id. Exh. Q.) In response, 
Petitioner’s counsel stated that she believed they had “sufficiently met and conferred.” (Id. Exh. 
R.) 


Respondents contend that Petitioner failed to satisfy the meet and confer obligation prior to filing 
the motion. (Oppo. 14.) Based on the record presented, the court agrees that Petitioner’s and 
Respondents’ attorneys did not adequately meet and confer regarding “‘each issue presented by 
the motion.” (CCP § 2016.040.) The email correspondence submitted by Petitioner’s and 
Respondents’ counsel does do not show any specific discussion of the reasons Petitioner asserted 
that deposition should not be held. Nor do the declarations of Petitioner’s and Respondents’ 
counsel show sufficient discussion of the legal issues raised by the motion. (Flynn Decl. { 5-6, 
Exh. A-D; Reply Flynn Decl. § 3.) 


Nonetheless, given the tenor of the email correspondence, the court does concludes further meet 
and confer efforts are unlikely to be productive. The court considers the merits. 


Discovery is Authorized in CPRA Cases, But Is Limited 


In the opening brief, Petitioner suggests that the responding agency in a CPRA action, unlike the 
petitioner, is not entitled to discovery. (See Mot. 11 [‘““Anderson-Barker speaks to the inverse— 
petitioners seeking discovery from respondents, without even a nod to discovery in the other 
direction.”].) In reply, Petitioner argues: “Respondents fail to cite a single case holding that a 
requester in a writ action can be deposed. Such authority does not exist because a requestor’s 
testimony would have no bearing on the validity of a respondent’s responses to a CPRA 
request.” (Reply 8.) 


The court agrees with Petitioner that deposition testimony of the CPRA petitioner would 
generally not be relevant to a CPRA action. ““CPRA cases are likely to involve questions of law 
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based on undisputed facts.” (Anderson-Barker, supra, 9 Cal.App.5th at 290-291.) Factual issues 
in a CPRA action are likely to center on “the agency's assertion that it does not have an 
obligation to disclose the records at issue,” including because it lacks actual or constructive 
possession. (Ibid.) Moreover, CPRA exemptions must be narrowly construed and the agency 
bears the burden of showing that a specific exemption applies. (Sacramento County Employees’ 
Retirement System v. Superior Court (2013) 195 Cal.App.4th 440, 453.) In addition, a CPRA 
petitioner’s motives in requesting the records are irrelevant. (State Bd. of Equalization v. 
Superior Court (1992) 10 Cal. App. 4th 1177, 1191; County of Los Angeles v. Superior Court 
(2000) 82 Cal. App. 4th 819, 826 (Axelrad).) For those reasons, a CPRA respondent would 
rarely have grounds for discovery. 


Nonetheless, Petitioner does not establish that a CPRA respondent may never pursue discovery. 
Anderson-Barker suggests that the legal principles stated in the Court’s opinion apply to both 
petitioners and respondents. (See Anderson-Barker, supra, 9 Cal.App.5th at 287 [‘“‘the [CPRA] 
statute contains no language indicating that parties are prohibited from conducting civil 
discovery.”’].) 


Although the circumstances in which a CPRA respondent may be limited and infrequent, the 
court does not adopt Petitioner’s contention that CPRA discovery is never permissible for a 
CPRA respondent. 


Respondents’ Contention that the Motion Lacks Evidence 


Respondents contend that “Ms. Flynn’s Declaration contains no admissible evidence establishing 
‘good cause’ for a protective order” and “this Court has no factual foundation to grant” the 
motion. (Oppo. 17-18.) 


“When a party does seek to compel discovery (or seeks a protective order from a discovery 
request), the trial court must determine whether the discovery sought is necessary to resolve 
whether the agency has a duty to disclose, and to additionally consider whether the request is 
justified given the need for an expeditious resolution.” (See Anderson-Barker, supra, 9 
Cal.App.5th at 289.) For the reasons stated above, the circumstances in which a CPRA 
respondent would be entitled to discovery are limited. Petitioner’s motion raises legal questions — 
supported by the verified petition — as to whether the deposition is necessary “to resolve whether 
the agency has a duty to disclose” and is justified “given the need for an expeditious resolution.” 
The motion is supported by sufficient evidence, including Petitioner’s verified petition. 
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Respondents’ Contentions that They Fully Complied with the CPRA 


In their opposition brief, Respondents argue at length that they fully complied with their CPRA 
obligations. (Oppo. 9-13, 14-15, 19:16-20.) Respondents contend that they “have produced 
unimpeachable evidence, including the declaration of an independently-retained IT Specialist, 
that all emails and records, wherein they existed, were produced.” (Oppo. 14; see generally 
Iwatsu Decl., Sharrigan Decl., and Dixon Decl.) In reply, Petitioner responds to these arguments 
about the merits of the case with evidence. (Reply 2-6; see Reply Flynn and Riskin Decls.) 


The court does not adjudicate the merits of the CPRA petition on a discovery motion. Whether 
Respondents have responsive records in their possession, which have not been produced, 
presents factual and legal issues that require full legal briefing and a hearing. The pertinent 
question for this motion is whether Petitioner’s deposition would assist the court in resolving 
these issues at trial. 


Is Petitioner’s Deposition Relevant and Necessary to this CPRA Action? 


The deposition notice does not specify any deposition topics or documents for Petitioner to 
produce. (Flynn Decl. Exh. A.) Accordingly, the court refers to Respondents’ opposition to 
determine the reasons Respondents seek to depose Petitioner. 


Respondents summarize their need for the deposition as follows: “Factual issues need to be 
resolved regarding, among other things, an identification of the documents Petitioner actually 
received from Respondents; an understanding around what Petitioner considers to be ‘corrupt’ 
within the MBOX production that he requested; Petitioner’s pattern and practice of asking for 
Board Member emails when those items are sought; Petitioner’s understanding of the term 
‘current renewal;’ and, inquiry into Respondents’ compliance with the Requests.” (Oppo. 13.) 


Petitioner’s Access of MBOX Information 


Respondents contend that they “are entitled to obtain facts surrounding the manner in which 
Petitioner has accessed the MBOX information and to get a full and complete understanding of 
the documents he received or claimed he cannot access, if any.” (Oppo. 20.) 


With respect to the May 19, 2018, request served on Lincoln Heights, Petitioner alleges: “Over 
one year later, on August 27, 2019, Mr. Abramson sent Petitioner a 400 MB file, appearing to 
contain close to 2,000 emails.... However, there is something wrong with the file so that when 





Minute Order Page 9 of 14 
EXHIBIT B 26 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 
Civil Division 
Central District, Stanley Mosk Courthouse, Department 82 


20STCP00166 November 10, 2020 
ADRIAN RISKIN vs NORTH FIGUEROA ASSOCIATION , et 9:30 AM 
al. 

Judge: Honorable Mary H. Strobel CSR: D Van Dyke/CSR 10795 

Judicial Assistant: N DiGiambattista ERM: None 

Courtroom Assistant: R Monterroso Deputy Sheriff: None 


Petitioner attempts to open it, he can only see 38 emails.” (Pet. J 23.) 


Respondents dispute this allegation, including with evidence from two IT specialists. (Ans. 4 23; 
Sharrigan Decl. §] 5-6; Dixon Decl. {| 4-6.) Based on this evidence, Respondents contend that 
“contrary to Petitioner’s claim that the MBOX file produced was ‘corrupted’ ... both Mr. 
Sharrigan and the IT Professional for Respondents’ Counsel have confirmed that the MBOX file 
contained 407 MB of data, which included 38 emails accessible via Thunderbird, and 700 emails 
accessible via Outlook.” (Oppo. 11, citing Sharrigan Decl. {| 5-6 and Dixon Dec. {J 4-6.) 


In response to this evidence, Petitioner declares that he does not use Outlook (only Linux) and 
that when he used Thunderbird or Linux to read the emails in the MBOX file he was only able to 
access 38 emails. (Reply Riskin Decl. 4 2-3.) Petitioner also describes using an online software 
tool called GoldFynch in June or July 2020, “which was able to fix the corrupted files.” (Id. ¥ 4.) 
Presumably, Petitioner would submit similar evidence at the writ trial to support his allegations 
in paragraph 23 of the petition that Respondents did not produce accessible files on August 27, 
2019, before the petition was filed. In reply, Petitioner seems to admit that the files are now 
accessible, although he suggests Respondents were obligated by the CPRA “to resend an 
uncorrupted file and explain how to access all the records in the file.” (Reply 7; see also Id. 4-5.) 


As pleaded, the petition contends that Respondents failed to comply with the CPRA for the May 
19, 2018, request because they produced inaccessible files on August 27, 2019, and they did not 
remedy this issue upon request. (Pet. 23.) As worded by Petitioner: “Petitioner informed Mr. 
Abramson that the vast majority of the emails and their attachments are not accessible through 
the file he provided but he denied that there was anything wrong with the file he sent and has 
refused to remedy the issue.” (Ibid. [emphasis added].) The CPRA requires the agency to make 
the responsive records “promptly available.” (Gov. Code § 6253(b).) Thus, there is a colorable 
argument that failure to produce “accessible” records could violate the CPRA, especially if the 
CPRA petitioner alerts the agency to the issue. 


If Petitioner now can fully access the August 27, 2019, production, the allegation in paragraph 23 
regarding lack of access could potentially be mooted. The parties should address at the hearing 
whether Petitioner’s reply declaration has eliminated any factual disputes regarding access to the 
MBOX documents. If only legal issues remain, there is no reason to take Petitioner’s deposition 
on this issue. Accordingly, Petitioner would show good cause for a protective order with respect 
to deposition questions “surrounding the manner in which Petitioner... accessed the MBOX 
information” in the August 27, 2019, production, as alleged in paragraph 23 of the petition and in 
Petitioner’s reply declaration. (Oppo. 20.) 
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Petitioner’s Understanding of the Nature of the Documents Withheld 


Respondents contend that “certain matters were produced in a redacted form to preserve the 
rights of privacy.” (Oppo. 20.) Respondents then contend that they “should be allowed to make 
an inquiry of Petitioner regarding his understanding, if any, of the nature of the documents 
withheld.” (Ibid.) Respondents do not elaborate with respect to the CPRA request at issue or how 
discovery related to Petitioner’s “understanding” of the documents withheld has any relevance to 
this CPRA action. Petitioner shows good cause for a protective order as to this line of inquiry. 


Identification of the Documents Actually Received by Petitioner 


Respondents contend that they need to depose Petitioner to identify “the documents Petitioner 
actually received from Respondents.” (Oppo. 13, 18-19.) To the extent this argument relates to 
the accessibility of the August 27, 2019, MBOX production, the court has addressed it above. In 
all other respects, Respondents do not explain how discovery regarding the documents received 
by Petitioner could be relevant to this CPRA action. Presumably, Respondents’ representatives, 
such as Iwatsu, would be able to provide evidence regarding the documents produced to 
Petitioner. Absent a factual dispute as to whether the records were made available to Petitioner, 
his deposition testimony about the documents received appears unnecessary. Petitioner shows 
good cause for a protective order as to this line of inquiry. 


Petitioner’s “Pattern and Practice” of Asking for Board Member Emails; and Petitioner’s 
Motives 


Respondents contend that they need to depose Petitioner about his alleged “pattern and practice 
of asking for Board Member emails when those items are sought.” (Oppo. 13.) Although not 
entirely clear, Respondents may contend that they should not have been obligated to produce 
Board Member emails in response to the April 8, 2018 CPRA request, including because 
Petitioner has a practice of “expressly identify[ing] Board Member emails when he is seeking 
those items.” (See Oppo. 9:5-8; Barrett Decl. § 3.a; Iwatsu Decl. 4 12, 20-28.) 


This line of inquiry is irrelevant to this CPRA action. Respondents may make legal or factual 
arguments from the wording of the April 8, 2018 request that Board member emails were not 
requested. Petitioner’s motives for requesting Board member emails are irrelevant. (State Bd. of 
Equalization v. Superior Court (1992) 10 Cal. App. 4th 1177, 1191; County of Los Angeles v. 
Superior Court (2000) 82 Cal. App. 4th 819, 826 (Axelrad).) 
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Petitioner shows good cause for a protective order as to this line of inquiry. 
Petitioner’s Understanding of the Term “Current Renewal” 


To defend against paragraphs 24-32 of the petition, Respondents contend that they need to 
depose Petitioner about his “understanding of the term ‘current renewal.’” (Oppo. 13, 20.) 


In his May 21, 2018 request, Petitioner requested documents from Lincoln Heights from 2018 
regarding its “BID renewal” and “the BID’s current renewal process.” (Pet. §[ 24.) Petitioner 
alleges that Lincoln Heights never produced responsive records. (Id. § 30.) Petitioner alleges that 
“(t]he LHBID underwent its renewal process in May 2018, pursuant to the Property and Business 
Improvement District Law of 1994, which involved advocating for the passage of two key 
ordinances.” (Id. 31.) 


Respondents deny the Lincoln Heights underwent a “current renewal process,” as alleged in the 
petition. (See Ans. § 31; Iwatsu Decl. §] 38-40.) Accordingly, Lincoln Heights claims it found 
no responsive records. (Iwatsu Decl. J 38-40; Sharrigan Decl. § 7.) 


Respondents contend that “‘it is important to obtain the testimony regarding Petitioner’s 
knowledge of LHBID’s establishment.” (Oppo. 20.) However, Respondents do not elaborate and 
do not explain how a deposition of Petitioner on this issue is relevant to resolving any factual 
issues in this action. The petition makes a largely legal contention in asserting that Lincoln 
Heights underwent “renewal” pursuant to the Property and Business Improvement District Law 
of 1994. Based on correspondence between counsel, Respondents appear to assert that Lincoln 
Heights is a “new BID” and that it did not engage in a “current renewal,” but rather went through 
an “establishment.” (Oppo. Exh. B; June 5, 2020 Letter at 2-3.) Respondents are not precluded 
from raising such defense for the writ trial. However, Respondents fail to show that Petitioner’s 
testimony about this issue would be helpful at trial. Respondent do not develop an argument that 
Petitioner would have relevant personal knowledge about the distinction between “renewal” or 
“establishment” as applied to Lincoln Heights. 


Petitioner shows good cause for a protective order as to this line of inquiry. 
Public Interest Served by Disclosure 


Respondents contend that they are entitled to discovery regarding the public benefit allegedly 
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served by disclosure of the records. (Oppo 20-21.) Although not entirely clear, Respondents 
seem to contend that some records were properly withheld under the catchall exemption in 
section 6255. 


Government Code section 6255 “allows a government agency to withhold records if it can 
demonstrate that, on the facts of a particular case, the public interest served by withholding the 
records clearly outweighs the public interest served by disclosure.” (City of San Jose v. Sup. Ct. 
(1999) 74 Cal.App.4th 1008, 1017.) “The burden of proof is on the proponent of nondisclosure, 
who must demonstrate a ‘clear overbalance’ on the side of confidentiality.” (Id. at 1018.) 


Respondents do not show that they withheld any records under section 6255. For that reason 
alone, this line of inquiry appears irrelevant. (See e.g. Oppo. 8:9-11 [asserting that “all emails 
responsive to Petitioner’s April 8, 2018 CPRA request and May 19, 2018 CPRA request were 
produced”’].) 


Moreover, even if Respondents were to claim exemption under section 6255, a CPRA 
petitioner’s motives in requesting the records are irrelevant. (State Bd. of Equalization v. 
Superior Court (1992) 10 Cal. App. 4th 1177, 1191; County of Los Angeles v. Superior Court 
(2000) 82 Cal. App. 4th 819, 826 (Axelrad).) Relatedly, Government Code section 6257.5 states: 
“This chapter does not allow limitations on access to a public record based upon the purpose for 
which the record is being requested, if the record is otherwise subject to disclosure.” 


Petitioner shows good cause for a protective order as to this line of inquiry. 
Respondents’ Request for Sanctions 


Respondents move for monetary sanctions against Petitioner and his counsel in the amount of 
$9,800 pursuant to 2025.420 and related discovery statutes. (Oppo. 21-22.) These statutes 
provide that the court “shall impose a monetary sanction ... against any party, person, or attorney 
who unsuccessfully makes or opposes a motion for a protective order [or motion to quash], 
unless it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.” (See § 2025.420(h).) Failure to meet 
and confer as required by statute can also justify sanctions. (CCP § 2016.040, § 2023.010(i).) 


Although the parties’ meet and confer appears incomplete, Counsel did discuss the deposition 
and the motion by telephone. Counsel mutually agreed that further meet and confer was not 
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required. The court declines to impose sanctions on Petitioner or his counsel with regard to the 
meet and confer. 


As discussed above, Petitioner shows good cause for a protective order as to most of the 
presumed topics for his deposition. Accordingly, Petitioner acted with substantial justification in 
bringing the motion. 


Respondents’ request for sanctions under California Rules of Court, Rule 2.30(b) appears 
entirely derivative of the request for sanctions under the Discovery statutes. Accordingly, that 
request fails for the same reasons. 

Respondents’ request for sanctions is DENIED. 

Conclusion 

The parties should discuss whether Petitioner’s reply declaration eliminates any factual disputes 
regarding access to the MBOX documents. If any factual disputes remain as to this issue, 
Respondents may conduct a limited deposition with respect to the factual circumstances 
“surrounding the manner in which Petitioner... accessed the MBOX information” in the August 
27, 2019, production, as alleged in paragraph 23 of the petition and in Petitioner’s reply 
declaration for this motion. (Oppo. 20; Pet. 4 23.) 

After discussion at the hearing, the court grants the motion for protective order. 


Respondents’ request for sanctions is DENIED. 


Counsel for petitioner is to provide a supplemental declaration from Riskin confirming that he 
has access to all files on MBOX. 


Counsel for respondent's evidentiary objections are overruled as to the Riskin declaration and 
sustained as to the State Bar complaint. 


Counsel for petitioner is to give notice. 
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Matthew Strugar, State Bar No. 232951 
LAW OFFICE OF MATTHEW STRUGAR 
3435 Wilshire Blvd., Suite 2910 

Los Angeles, CA 90010 

Telephone: (323) 696-2299 


matthew @ matthewstugar.com 


Colleen Flynn, State Bar No. 234281 
LAW OFFICE OF COLLEEN FLYNN 
3435 Wilshire Blvd., Suite 2910 

Los Angeles, CA 90010 

Telephone: (213) 252-9444 
cflynnlaw @ yahoo.com 


Attorneys for Petitioner 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


ADRIAN RISKIN, Case No. 20STCP00166 
(Assigned to the Hon. Mary H. Strobel, 


Petitioner, Dept. 82) 


Vee PETITIONER’S NOTICE OF RULING ON 


PETITIONER’S MOTION FOR A 
PROTECTIVE ORDER; RESPONDENTS’ 
REQUEST FOR SANCTIONS; AND 
RESPONDENTS’ EVIDENTIARY 
OBJECTIONS 


NORTH FIGUEROA ASSOCIATION and 
LINCOLN HEIGHTS BENEFIT 
ASSOCIATION OF LOS ANGELES, 


Respondent. 
Hearing Date: November 10, 2020 
Time: 9:30 a.m. 

Location: Dept. 82 
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TO RESPONDENTS AND THEIR ATTORNEYS OF RECORD: 
PLEASE TAKE NOTICE that this matter came on for hearing on November 10, 2020 on 


Petitioner’s Motion for a Protective Order, Respondents’ Request for Sanctions, and 


Petitioner’s Notice of Ruling on Petitioner’s Motion for a Protective Order; Respondents’ Request for 
Sanctions; and Respondents’ Evidentiary Objections — 1 
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Respondents’ Evidentiary Objections. Appearing for Petitioner was Colleen Flynn. Appearing 
for Respondents was Julie Bachert. After argument of counsel, the Court GRANTED 
Petitioner’s Motion for a Protective Order, dependent on Petitioner providing a supplemental 
declaration explaining that he has accessed all 700 emails in the MBOX file; DENIED 
Respondents’ request for sanctions; OVERRULED Respondents’ evidentiary objection to the 
Declaration of Adrian Riskin, and SUSTAINED Respondents’ evidentiary objection to the State 
Bar Complaint against Respondents’ counsel Carol Humiston. 
DATED: November 10, 2020 
Respectfully Submitted, 
LAW OFFICE OF MATTHEW STRUGAR 


LAW OFFICE OF COLLEEN FLYNN 
Attorneys for Petitioner 


/s/ Colleen Flynn 
COLLEEN FLYNN 


Petitioner’s Notice of Ruling on Petitioner’s Motion for a Protective Order; Respondents’ Request for 
Sanctions; and Respondents’ Evidentiary Objections — 2 
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PROOF OF SERVICE 


STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 


Iam employed in the county of Los Angeles, State of California. I am over the age of 18 
and not a party to the within action; my business address is: 3435 Wilshire Blvd., Suite 2910, 
Los Angeles, CA 90010. 

On the date set out below, I served the foregoing document described as Petitioner’s 
Notice of Ruling on Petitioner’s Motion for a Protective Order; Respondents’ Request for 
Sanctions, and Respondents’ Evidentiary Objections on the following interested parties as 
stated below: 


Carol Humiston 

Julie Bachert 

Bradley & Gmelich LLP 

700 N. Brand Blvd., 10 Floor 
Glendale, CA 91203 


jbachert @ bglawyers.com 
chumiston@ bglawyers.com 





[_] (BY HAND DELIVERY) 


|_] (BY MAIL) By placing a true copy of the foregoing document(s) in a sealed envelope 
addressed as set forth above. I placed each such envelope for collection and mailing following 
ordinary business practices. I am readily familiar with this firm’s practice for collection and 
processing of correspondence for mailing. Under that practice, the correspondence would be 
deposited with the U.S. Postal Service on that same day, with postage thereon fully prepaid at 
Los Angeles, California, in the ordinary course of business. I am aware that on motion of the 
party served, service is presumed invalid if postal cancellation date or postage meter is more than 
one day after date of deposit for mailing in affidavit. 


Xx] (BY E-MAIL) By transmitting a true copy of the foregoing document(s) to the email 
addresses set forth above. 

Executed on November 10, 2020 at Los Angeles, California. 

I declare under penalty of perjury under the laws of the United States of 
America and the State of California that the above is true and correct. 


/s/ Colleen Flynn 
Colleen Flynn 


Petitioner’s Notice of Ruling on Petitioner’s Motion for a Protective Order; Respondents’ Request for 
Sanctions; and Respondents’ Evidentiary Objections — 3 
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Colleen Flynn, State Bar No. 234281 
LAW OFFICE OF COLLEEN FLYNN 
3435 Wilshire Blvd., Suite 2910 

Los Angeles, CA 90010 
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ADRIAN RISKIN, ) Case No. 20STCP00166 

14 ) (Assigned to the Hon. Mary H. Strobel, 
Petitioner, ) Dept. 82) 
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ag VS. DECLARATION OF ADRIAN RISKIN 
17 || NORTH FIGUEROA ASSOCIATION and ) 

LINCOLN HEIGHTS BENEFIT 
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Declaration of Adrian Riskin - 1 
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the MBOX file provided to him by the North Figueroa Association in response to his April 8, 


2018 CPRA request. Petitioner’s declaration is filed herewith. 


DATED: November 11, 2020 


EXHIBIT D 


Respectfully Submitted, 


LAW OFFICE OF MATTHEW STRUGAR 
LAW OFFICE OF COLLEEN FLYNN 
Attorneys for Petitioner 


/s/ Colleen Flynn 
COLLEEN FLYNN 
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DECLARATION OF ADRIAN RISKIN 
I, Adrian Riskin, declare as follows: 

1. The facts contained in this declaration are known personally to me and, if called to 
witness, I could and would testify competently thereto under oath. 

2. As of late June, or early July 2020, after utilizing online service GoldFynch, I can now 
access 700 emails in the MBOX file provided to me by the North Figueroa Association in 
response to my April 8, 2018 CPRA request. 

I declare under the penalty of perjury under the law of the State of Califomia that the 
foregoing is true and correct. 


Dated: November 11, 2020 
drian Riskjn 


Declaration of Adrian Riskin - 3 
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PROOF OF SERVICE 
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 


I am employed in the county of Los Angeles, State of California. I am over the age of 18 
and not a party to the within action; my business address is: 3435 Wilshire Blvd., Suite 2910, 
Los Angeles, CA 90010. 

On the date set out below, I served the foregoing document described as Declaration of 
Adrian Riskin on the following interested parties as stated below: 


Carol Humiston 

Julie Bachert 

Bradley & Gmelich LLP 

700 N. Brand Blvd., 10" Floor 
Glendale, CA 91203 
jbachert@ bglawyers.com 
chumiston@ bglawyers.com 


[_] (BY HAND DELIVERY) 





[_] (BY MAIL) By placing a true copy of the foregoing document(s) in a sealed envelope 
addressed as set forth above. I placed each such envelope for collection and mailing following 
ordinary business practices. I am readily familiar with this firm’s practice for collection and 
processing of correspondence for mailing. Under that practice, the correspondence would be 
deposited with the U.S. Postal Service on that same day, with postage thereon fully prepaid at 
Los Angeles, California, in the ordinary course of business. I am aware that on motion of the 
party served, service is presumed invalid if postal cancellation date or postage meter is more than 
one day after date of deposit for mailing in affidavit. 


><] (BY E-MAIL) By transmitting a true copy of the foregoing document(s) to the email 
addresses set forth above. 

Executed on November 11, 2020 at Los Angeles, California. 

I declare under penalty of perjury under the laws of the United States of 
America and the State of California that the above is true and correct. 


/s/ Colleen Flynn 
Colleen Flynn 
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BRADLEY GMELICH 


Lawyers 


www.belawyers.com jbachert@bglawyers.com 
December 4, 2020 


Via E-Mail 

Colleen Flynn, Esq. Matthew Strugar, Esq. 

Law Office of Colleen Flynn Law Office of Matthew Strugar 

3435 Wilshire Blvd., Suite 2910 3435 Wilshire Boulevard, Suite 2910 
Los Angeles , CA 90010 Los Angeles, CA 90010 

cflynnlaw @ yahoo.com matthew @ matthewstrugar.com 


Re: Adrian Riskin vs. North Figueroa Association, et al. 
Our Client: North Figueroa Association 


Our File No.: 1101-05384 
Dear Ms. Flynn and Mr. Strugar: 


Please consider this letter as notice that Respondents will apply ex parte on December 7, 
2020, at 8:30 a.m., in Department 82 of the Los Angeles Superior Court, located at 111 N. Hill 
Street, Los Angeles, California 90012. 


More specifically, Respondents will apply ex parte for an Order to Specially Set the 
Hearing Date on Respondents’ Motion for Reconsideration as to the November 10, 2020 Court 
Order for a date 16 court days after the Hearing on the instant Ex Parte Application, specifically 
on December 30, 2020, or in the alternative, for an Order to Continue the Hearing on the Petition 
for Writ of Mandate by approximately 120 days in either late-July or early-August of 2021 and 
All Related Deadlines based thereon. 


Please advise me as to whether intend to appear at the aforementioned Ex Parte Hearing 
and/or intend to oppose this Ex Parte Application. Thank you. 


Very truly yours, 


BRADLEY & GMELICH LLP 


Ob 


Julie A. Bachert 
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PROOF OF SERVICE 


Adrian Riskin vs. North Figueroa Association, et al. 
Case No. 20STCP00166 


STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 


At the time of service, I was over 18 years of age and not a party to this action. I am 
employed in the County of Los Angeles, State of California. My business address is 700 North 
Brand Boulevard, 10th Floor, Glendale, CA 91203-1202. 


On December 4, 2020, I served true copies of the following document(s) described as 
RESPONDENTS’ EX PARTE APPLICATION TO SPECIALLY SET THE HEARING 
DATE ON RESPONDENTS’ MOTION FOR RECONSIDERATION AS TO THE 
NOVEMBER 10, 2020 COURT ORDER OR, IN THE ALTERNATIVE, TO CONTINUE 
THE FINAL WRIT HEARING AND ALL RELATED DEADLINES; MEMORANDUM OF 
POINTS AND AUTHORITIES on the interested parties in this action as follows: 





Matthew Strugar, Esq. Colleen Flynn, Esq. 
Law Office of Matthew Strugar Law Office of Colleen Flynn 
3435 Wilshire Boulevard, Suite 2910 3435 Wilshire Blvd., Suite 2910 
Los Angeles, CA 90010 Los Angeles , CA 90010 
Telephone: (323) 696-2299 Telephone: (213)252-9444 
E-Mail: matthew @matthewstrugar.com E-Mail: cflynnlaw @ yahoo.com 
Attorney for Petitioner, Adrian Riskin Attorney for Petitioner, Adrian Riskin 
ONLY BY ELECTRONIC TRANSMISSION: I caused a copy of the document(s) to be 


sent from e-mail address dkeshishyan @bglawyers.com to the persons at the e-mail addresses 
listed in the Service List. This electronic service is sent to the email addresses obtained in 
compliance with Emergency Rule 12 of the Emergency Rules Related to COVID-19 and/or on 
notice provided on or about March 16, 2020. During the Coronavirus (COVID-19) pandemic, this 
office will be working remotely, not able to send physical mail as usual, and is therefore using 
only electronic mail. No electronic message or other indication that the transmission was 
unsuccessful was received within a reasonable time after the transmission. 


I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 


Executed on December 4, 2020, at Glendale, California. 


/s/ Diana Keshishyan 





Diana Keshishyan 
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